
CBFO:ERCD:MG:JV:23-0298 
 

 

Department of Energy 
Carlsbad Field Office 

P. O. Box 3090 
Carlsbad, New Mexico 88221 

April 18, 2023 
 

Mr. Ricardo Maestas, WIPP Group Staff Manager 
Hazardous Waste Bureau 
New Mexico Environment Department 
2905 Rodeo Park Drive East, Building 1 
Santa Fe, NM 87508-6303 

 
Subject: Permittees’ Comments on the Waste Isolation Pilot Plant 10-Year Renewal Draft, 

Hazardous Waste Facility Permit 
 

Dear Ms. Maestas: 
 

The purpose of this letter is to transmit the Permittees’ Department of Energy (DOE), Carlsbad Field 
Office (CBFO), and its Management and Operating Contractor (M&O), Salado Isolation Mining 
Contractor’s (SIMCO) comments on the December 20, 2022 Waste Isolation Pilot Plant (WIPP) 10-Year 
Renewal Draft, Hazardous Waste Facility Permit (HWFP) Renewal. 

 
As the nation’s only repository for the disposal of transuranic (TRU) waste generated by atomic energy 
defense activities, WIPP is a crucial national resource. The Permittees remain fully committed to 
ensuring WIPP’s operations protect human health and the environment. Routine and meaningful 
engagement with state and federal regulators, local communities, Tribal nations, and other stakeholders 
is critical to the continued success of WIPP. The Permittees will continue to embrace opportunities such 
as this Renewal Permit process to engage in a constructive dialogue to advance WIPP’s critical role to 
completing DOE’s cleanup mission in a safe and effective manner. 

 
Permittees’ Specific Comments 

 

Enclosed, please find the Permittees’ “Technical Comments and Associated Proposed Changes” 
(Permittees’ Comments) submitted in response to the December 20, 2022, Renewal Draft Permit Public 
Notice, and 20.4.1.901.A.3, New Mexico Administrative Code (NMAC). Part one (1) of the Permittees’ 
Comments sets forth concerns regarding, and opposition to, certain portions of the draft permit. In the 
interest of working collaboratively with the New Mexico Environment Department (NMED), Part one (1) 
also includes the Permittees’ proposed modified language, shown in redline strikeout, which proposes 
solutions to address concerns identified by the Permittees. Part two (2) of the Permittees’ comments 
provides a general comment, and part three (3) of the Permittees’ comments sets forth the Permittees’ 
editorial comments consisting of typographical errors and other minor corrections. 

 
Permittees’ Request for a Hearing 

 

Given the importance of the Permittees’ issues of concern described in the enclosed comments, the 
importance of the Permit Renewal to WIPP’s continued operation and DOE’s broader mission, the 
Permittees respectfully request a public hearing pursuant to 20.4.1.901.A.3 NMAC. In light of the 
possibility that these issues of concern may not be resolved before or through the public hearing, the 
Permittees reserve the right, as expressly stated and incorporated in the Permittees’ Comments, to utilize 
appropriate appeal procedures and to seek available legal remedies in the event doing so, if it proves 
necessary. 

 
The Permittees appreciate that in the past the NMED, stakeholders, and the Permittees have 
successfully resolved issues of concern by agreeing on appropriate permit language consistent with the 
NMED delegated authority under the Resource Conservation and Recovery Act (RCRA) and the New 
Mexico Hazardous Waste Act (HWA). The Permittees remain committed to this cooperative approach. 
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We certify under penalty of law that this document and all attachments were prepared under our direction 
or supervision according to a system designed to assure that qualified personnel properly gather and 
evaluate the information submitted. Based on our inquiry of the person or persons who manage the 
system, or those persons directly responsible for gathering the information, the information submitted is, 
to the best of our knowledge and belief, true, accurate, and complete. We are aware that there are 
significant penalties for submitting false information, including the possibility of fine and imprisonment for 
knowing violations. 

If you have any questions, please contact Mr. Michael Gerle at (575) 988-5372. 

Sincerely, 

Mark Bollinger Ken Harrawood 
Acting Manager Program Manager 
Carlsbad Field Office Salado Isolation Mining Contractors 

Enclosure 

cc: w/enclosure 
D. Biswell, NMED * ED
A. Donahue, NMED ED
M. McLean, NMED ED
*ED denotes electronic distribution
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Therefore, the Permittees propose language that aligns with the statutory authorization. 
Specifically, NMSA 74-4-4.2 Permits; issuance; denial; modification; suspension; revocation, 
Section D (see the Permittees comment on Draft Permit Part 1, Section 1.3.1., Permit 
Modification, Suspension, and Revocation). 

 
The Permittees recommend suggested revisions for the following reasons: 

 Removes the term “allegations” from the proposed language since allegations are 
not a basis for taking action to restrain an activity pursuant to the Hazardous Waste 
Act [74-4-1 NMSA 1978]. Furthermore, such allegations can come from any source 
at any time creating significant administrative burden on both the NMED and the 
Permittees. 

 Removes language related to “not satisfying any condition of this Permit” and 
language related to “violation of Permit conditions.” These changes are necessary 
since a failure to comply with a condition in the Permit does not necessarily create an 
endangerment to human health or the environment, which is the statutory threshold 
for triggering action under 74-4-13. 

 Adds language that assures evidence for triggering this action on the part of the 
NMED is credible, related to WAP compliance, and consistent with the Hazardous 
Waste Act [ 74-4-1 NMSA 1978]. 

 Removes language that impinges on the Permittees’ right of due process under 
federal and state law. 

 Removes language that exceeds the State’s authority under RCRA and the HWA 
and that would impede DOE’s ability under the AEA to protect human health and the 
environment by safely and effectively progressing the cleanup of sites across the 
DOE complex while fulfilling the plain language and intent of the LWA. 

14. Revise Draft Permit Attachment C3, Section C3-4b, Project Level. 
 

Draft Permit Text 
The Site Project Manager shall ensure that a repeat of the data generation level review, 
validation, and verification is performed on the data for a minimum of one randomly 
chosen waste container quarterly (every three months). This exercise will document that 
the data generation level review, validation, and verification is being performed 
according to implementing procedures. 

 
Permittees’ Proposed Changes 
The Site Project Manager shall ensure that a repeat of the data generation level review, 
validation, and verification is performed on the data for a minimum of one randomly 
chosen waste container quarterly (every three months). This exercise will document that 
the data generation level review, validation, and verification is being performed 
according to implementing procedures. 

 

Permittees’ Technical Comment: In the Renewal Application the Permittees requested 
deletion of the paragraph above in Permit Attachment C3, Section C3-4b and the similar text 
in Permit Attachment C6, Table C6-1, Item 42 pertaining to the quarterly repeat of data 
generation level review. The Permittees request that the NMED incorporate these deletions 
for the reasons listed below. 
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The Permittees request that the NMED include the originally requested change for the 
reasons listed below. 

 
The language deleted by the Permittees is obsolete language, placed in the Permit to 
address a concern regarding the sensitivity of the volatile organic compound (VOC) 
monitoring analytical process. The Permittees met the condition of implementing the LPEP 
and have demonstrated the adequacy of the analytical system. The language calling for 
developing a process that is already in place and approved is unnecessary and provides no 
useful information for the Permittees. 

 
This proposed deletion is one of the changes in the Renewal Application that deals with 
obsolete language. 

 
Part 2 – General Comment 

 
The DOE mission for the WIPP Project is to provide safe characterization, transportation, 
and disposal of defense TRU waste in a manner that is protective of the workforce, the 
public, and the environment. To this end Congress authorized disposal of 6.2 million cubic 
feet (175,564 cubic meters) of TRU waste at the WIPP facility. Land Withdrawal Act, (Pub. 
L. 102-579, Section 7(a)(3)). DOE is responsible under the Atomic Energy Act and the 
Federal Facilities Compliance Act, to dispose of its TRU and TRU mixed waste in a manner 
that is protective of human health and the environment. The WIPP facility is the only 
authorized repository for this waste. DOE’s current authorized option for disposal of this 
waste is the WIPP facility. As of April 8, 2023, 73,172 cubic meters (2,584,045 cubic feet) of 
TRU waste has been safely disposed at the WIPP facility, which is approximately 42 percent 
of the total 6.2 million cubic feet authorized under the LWA. Current and future estimated 
inventory of TRU waste in the DOE complex indicates the mission of the WIPP Project will 
extend well past the 10-year term of the renewed Permit (i.e., beyond 2034). Accordingly, 
the Permittees are requesting the term of the renewed Permit be ten years, the maximum 
term allowed by the regulations at 20.4.1.900 NMAC (incorporating 40 CFR 270.50(a)). 

 
Part 3 – Editorial Comments 

 
1. Draft Permit Part 2, Section 2.10.1.1., Internal Communications (pg. 18) 

 
The Permittees shall have an internal communications or alarm system capable of 
providing immediate emergency instruction (voice or signal) to facility personnel, as 
required by 20.4.1.500 NMAC (incorporating 40 CFR §264.32(a)). The internal 
communication systems shall include two-way communication by the public address 
(PA) system and its intercom phones, mobile phones, mine phones, plant based radios 
facility radio base stations, and portable two-way radios. The alarm system shall include 
local and facility-wide alarm systems. 

 
2. Draft Permit Part 7, Section 7.2., Unit Identification (pg. 3) 

 
The Permittees shall provide post-closure care for the closed Underground HWDUs 
(eightpanels and two panel access drifts), and for the facility after final closure, as 
specified in Permit Attachment H (Post-Closure Plan) and as required by 20.4.1.500 
NMAC (incorporating 40 CFR §264.110(b)). 

 
3. Draft Permit Attachment A, Section A-4, Facility Type (pg. 4, line 35) 
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The text “requirements of 20.4.1.500 NMAC (incorporating 40 CFR §§264.170 to 
264.178.” is missing the right parenthesis. 

 
4. Draft Permit Attachment A2, Section A2-2a(3), Subsurface Structures, Underground 

Ventilation Modes of Operation (pg. 15, lines 11-12) 
 

These lines show a fragmented sentence. 
 

5. Draft Permit Attachment A2, Section A2-2b, Geologic Repository Process Description, CH 
TRU Mixed Waste Emplacement (pg. 20, line 12) 

 
“The waste will be emplaced room by room in Panels 1 through 8,” should be modified 
as, “The waste will be emplaced room by room in Panels 1 through 8 and Panels 11 and 
12.” 

 

6. Draft Permit Attachment C, Section C-4a(3), Data Generation (pg. 18, line 22) 
 

(BDRsBatch data reports (BDRs) 
 

7. Draft Permit Attachment C2, Reserved 
 

Blank page after cover page. 
 

8. Draft Permit Attachment C3, Section C3-4a, Data Generation Level (pg. 8, lines 6-7) 
 

;original data must be so as not to be unreadablereadable. 
 

9. Draft Permit Attachment C4, Section C4-3g, Audits of Acceptable Knowledge (pg. 12, line 
31) 

 

until the DOE agreesfinds that all the corrective actions have been implemented and the 
site 

 
10. Draft Permit Attachment D, Section D-6, Emergency Equipment (pg. 23, line 19) 

 
“The fire-water distribution system map is show in Figure D-5”, should be modified as, 
“The fire-water distribution system map is shown in Figure D-4/Figure D-4-NFB.” 

 

11. Draft Permit Attachment E, Section E-1a(3), Monitoring Systems (pg. 7, line 33), should be 
modified as shown below. 

 

assure noidentify the development of unsafe conditions before they are allowed to 
develop. 

 

12. Draft Permit Attachment E, Table E-1a, RH TRU Mixed Waste Inspection 
Schedule/Procedures, Facility Cask Transfer Car (pg. 24) 

 
Remove “PM014486 (Quarterly)” and “PM041195 (Annual)” from the “Procedure 
Number” column. 

 
13. Draft Permit Attachment E, Table E-1a (Continued), RH TRU Mixed Waste Inspection 

Schedule/Procedures, footnote c (pg. 27) 
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c “Pre-evolution” signifies that inspections are required prior to equipment use in the 
waste handling process. (An evolution is considered to be the process that begins 
withfrom the receipt of a cask into the RH Bay through canister emplacement in the 
underground.) For an area, preoperational inspection includes: area is clean and free of 
obstructions (for emergency equipment); adequate aisle space; emergency and 
communications equipment is readily available, properly located and sign posted, 
visible, and operational. For equipment, this includes: checking fluid levels, pressures, 
valve and switch positions, battery charge levels, pressures, general cleanliness, and 
that functional components and emergency equipment are present and operational. 
When the equipment is not in use, no inspections are required. 

 

14. Draft Permit Attachment E, Table E-1a (Continued), RH TRU Mixed Waste Inspection 
Schedule/Procedures, footnote d (pg. 27) 

 
d When equipment needs to be inspected while handling waste (i.e., during waste 
unloading or transfer operations), general cleanliness and functional components will 
beare inspected to detect any problem that may harm human health or the environment. 
The inspection will verifyverifies that emergency equipment is present. 

 

15. Draft Permit Figures 
 

Some figures have changed with the submittal of recent Permit modifications. For 
example: 

 
 Figures G-1 and G-6 do not represent the figures in the current Permit. These 

figures were updated in the Class 1 Permit Modification Notification (PMN) 
submitted on October 5, 2022. 

 Figures D-3 and D-7 do not represent the figures in the current Permit. These 
figures were updated in the Class 1 PMN submitted on October 5, 2022. 

 
Please update the figures as needed prior to issuance of the final Permit. 

 
16. Draft Permit Attachment G3, Section G3-3b, Nature of the TRU Mixed Waste (pg. 5, line 7) 

 

“…Acceptance Criteria (TSDF-WAC) in Permit Part 2 places limits on…” 
 

17. Draft Permit Attachment I, Compliance Schedule 
 

Delete blank page after cover page. 
 

18. Draft Permit Attachment N, Section N-1b, Objectives of the Volatile Organic Compound 
Monitoring Plan (page 7, lines 24-29) 

 
 The VOCs released from waste containers in disposal rooms will be monitored to 

that the concentration of VOCs in the air of closed and active rooms in active panels 
do not exceed the VOC disposal room limits identified in Permit Part 4, Table 4.4.1 or 
Table 4.4.2, as appropriate. Remedial action, as specified in Permit Part 4, Section 
4.6.3.3, will be taken if the original sample results are greater than or equal to the 
action levels in Permit Part 4, Table 4.6.3.2 or Table 4.6.3.3, as appropriate. 

 

19. Draft Permit Parts 1-8 
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Please consider removing the periods after the last number in the Part sections (e.g., 
Part 1, Section 1.3.2.). This becomes awkward and confusing when referring to Permit 
Parts/Sections in Permit related documents and correspondence. 

 
RESERVATION OF RIGHTS 

 
Permittees are providing these comments and alternative language for permit conditions in the 
spirit of cooperation and to facilitate good-faith, productive pre-hearing collaborative issue 
resolution efforts regarding the proposed permit conditions. Permittees intend to work in 
conjunction with NMED and the other participants, pursuant to 20.4.1.901.A (4) NMAC, in an 
attempt to resolve these issues and avoid the need for a public hearing on the draft permit. 
Permittees have requested a public hearing on the draft permit to present factual and technical 
testimony and legal arguments with respect to the objectionable permit conditions, recognizing 
that it is the intention of all of the participants to fully resolve all issues through pre-hearing 
collaborative efforts. 

 
Nonetheless, becausea public hearing on, and a future appeal of, the draft permit may prove 
necessary, Permittees reserve the right to contest any and all conditions in the draft Permit. For 
reasons that include, but are not limited to, those set forth in Part 1, and as Permittees are 
prepared to explain in further detail through the public hearing process, Permittees reserve the 
right to raise the following legal issues: the conditions discussed in Part 1 comments 1, 2, 3, 4, 
5, 6, 7, 11, 13, 16, and 17 fall outside and/or exceed the scope of NMED’s regulatory authority 
under RCRA and HWA; the conditions discussed in Part 1 comments 1 and 13 do not provide 
procedural safeguards and due process guaranteed by federal and state law; the conditions 
discussed in Part 1 comments 1, 3, 4, 5, 6, 11, 13, and 16 are more stringent than federal 
RCRA requirements without complying with procedural requirements under NM Stat. § 74-4-5, 
and without making the requisite finding that the more stringent requirements are “necessary to 
protect public health and the environment….” Id. § 74-4-4(A); the conditions discussed in Part 1 
comments 1, 3, 4, 5, 6, 11, 13, and 16 are more stringent than those imposed on other persons, 
or discriminate against the U.S., in a manner inconsistent with RCRA’s limited waiver of 
sovereign immunity and/or the doctrine of intergovernmental immunity; the conditions discussed 
in Part 1 comments 1, 2, 3, 4, 5, 6, 7, 11, 13, 14, 15, 16, and 17 are arbitrary, capricious, an 
abuse of discretion, not supported by substantial evidence, or otherwise not in accordance with 
law; the conditions discussed in Part 1 comments 1, 2, 6, 7, 11, 13, and 17 are inconsistent with 
(see 42 USC § 6905(a)) and/or preempted by the Atomic Energy Act of 1954, as amended, 42 
U.S.C. § 2011 et seq.; the conditions discussed in Part 1 comments 1, 7, and 18 are 
inconsistent with and/or preempted by the WIPP Land Withdrawal Act, as amended, Pub. L. 
102-579, 106 Stat. 4777 (1992); the condition discussed in Part 1 comment 2 is inconsistent 
with and/or preempted by the Hazardous Materials Transportation Act, 49 U.S.C. § 5101 et 
seq.; and the conditions discussed in Part 1 comments 2, 6, and 11 purport to regulate activities 
being performed in jurisdictions outside of New Mexico, and which are the proper jurisdiction of 
other federal and state regulatory authorities. 

 
Additional issues may arise during the hearing as a result of changes to permit conditions that 
may be proposed by NMED, issues raised by other parties, or otherwise, and Permittees 
reserve the right to present additional or different legal arguments as changes and new issues 
arise during the hearing. Permittees reserve the right to present evidence and legal arguments 
on all of these issues during the public hearing and post-hearing procedures, to further seek to 
resolve these issues during and following the hearing, and to make a full administrative record 
for any appeals that might follow the public hearing. Permittees further reserve the right to take 
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appeals as provided by law and to seek any other available legal remedies in the event 
differences cannot be resolved. 

 
CONCLUSION 

 
The Permittees appreciate the opportunity to submit the above comments and look forward to 
cooperatively discussing the same with NMED personnel at the NMED’s earliest convenience. 
The Permittees request the opportunity to resolve any disagreements regarding the contents of 
the Draft Permit and to address any ongoing concerns the NMED may have by including non- 
RCRA requirements in the appropriate agreement, plan or other document. Because the 
ongoing operation of the WIPP facility within appropriate regulatory parameters and controls is 
vital to DOE’s mission and to the national security, the Permittees have requested a public 
hearing on the draft permit. 




